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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellant, 
vs. 
JOHN GARDNER CUMMINGS, 
Defendant/Appellee. 
Case No. 20020844-CA 
REPLY BRIEF OF APPELLANT 
ARGUMENT 
I. THE RECORD IS CLEAR THAT THE TRIAL COURT 
COMMITTED PLAIN ERROR WHEN IMPOSING SENTENCE 
BECAUSE IT FAILED TO IDENTIFY AND WEIGH ON THE 
RECORD ALL SIGNIFICANT MITIGATING FACTORS AS 
REQUIRED BY § 76-3-201 
The State first claims that "the trial court made explicit findings as to each of the 
mitigating factors" (Br. of App. at 8). However, the record is abundantly clear that the 
trial court failed to identify-or at least weigh-on the record several significant mitigating 
factors before imposing the highest sentence possible for the sodomy upon a child 
conviction. 
Regarding the trial court's failure to consider or weigh the mitigating factor of 
misrepresentation of age, the State is unable to point to anywhere in the record where the 
trial court considered and weighed this significant factor in pronouncing sentence. 
1 
Regarding Cumming's exceptional cooperativeness with law enforcement, the 
State again is unable to cite anywhere in the sentencing record where the trial court 
weighed this mitigating factor before imposing sentence. Although the State claims the 
trial court concluded that Cummings "was not 'exceptionally cooperative' with law 
enforcement," there is no such conclusion in the sentencing record and the evidence as a 
whole supports otherwise (Br. of App. at 24). 
And regarding the fact that the offense was a single incident without prior history 
of similar offenses, the State again is unable to cite anywhere in the sentencing record 
where the trial court weighed this mitigating factor before imposing sentence. The State 
does cite to State v. Bell, 754 P.2d 55 (Utah 1988), and State v. Helms, 2002 UT 12, 40 
P.3d 626, to support its claim that the trial court's cursory reading of the PSI report 
satisfied the requirements of Utah Code Annotated § 76-3-201 (Br. of App. at 25). 
However, in Bell and Helms, the fact that the trial court in those cases "carefully" read 
the PSI has no bearing on this case. In those cases, the trial court was not required to "set 
forth on the record the facts supporting and reasons for imposing the upper or lower 
term." See Utah Code Annotated § 76-3-201. Thus, Bell and Helms are irrelevant to this 
case. 
This Court in State v. Beltran-Felix, 922 P.2d 30 (Utah App. 1996), specifically 
held that a trial court must strictly adhere to § 76-3-201 by setting forth on the record the 
supporting facts and reasons for departing from the middle sentence; failure to do so plain 
error. Id. at 37. 
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Accordingly, the trial court abused its discretion when it failed to consider or 
weigh significant mitigating factors on the record. 
II. MISREPRESENTATION OF AGE IS A POWERFUL MITIGATING 
FACTOR THE TRIAL COURT SHOULD HAVE CONSIDERED 
WHEN IMPOSING SENTENCE 
The State also claims that Cummings "deliberately led the trial court to believe 
that he was not relying on the victim's misrepresentation of her age as a mitigating 
factor" and that this Court should therefore decline to address the merits of this issue (Br. 
ofApp. at 18). 
To the contrary, the record clearly indicates that when defense counsel first 
addressed the trial court at the sentencing hearing, he immediately pointed out five 
significant mitigating factors: (1) "the offense represents a single incident with the 
offender having no prior history of such offenses;" (2) the "defendant was exceptionally 
cooperative with law enforcement;" (3) "he had no problems at jail;" and (4) "he is 
remorseful for this incident;" and (5) the defendant is not as culpable "because of the 
misrepresentation" of age (R. 269 at 4-5). The fact that the victim misrepresented her age 
was immediately communicated to the trial court in context with the other mitigating 
factors. Thus, the State's claim fails. 
The State further claims that a "trial court is not required to consider a defendant's 
alleged reliance on a victim's misrepresentation of her age as a mitigating factor for 
sentencing purposes" since neither Utah Code Annotated § 76-3-201(6)(d), -(e) nor the 
"forms generated by the Utah Sentencing Commission" list misrepresentation of age as a 
3 
mitigating factor (Br. of App. at 18). However, it is evident that the forms generated by 
the Sentencing Commission are not an exhaustive list of relevant mitigating factors. See 
Sentence and Release Form 3. Moreover, § 76-3-201 makes no attempt to list possible 
mitigating factors that the trial court must consider on the record when imposing the 
upper or lower term for imposition of sentence. 
Cummings asserts that under the facts of this case, the victim's misrepresentation 
of her age was a powerful mitigating factor. In rejecting Cumming's pre-trial motion 
mistake-of-age defense, the trial court expressed sympathy for Cumming's position, but 
noted that it was bound by the law to treat this as a strict liability offense (R. 249 at 8). 
However, reliance on misrepresentation of age must be recognized as a valid 
consideration for sentencing purposes in order to insure that sentences meted out are 
proportionate to the offenses. 
CONCLUSION AND PRECISE RELIEF SOUGHT 
For the foregoing reasons and the reasons stated in the original brief, Cummings 
asks this Court to reverse the trial court's sentencing order and remand this case for a new 
sentencing hearing. 
RESPECTFULLY SUBMITTED this 28th day of April, 2004. 
^ yf^yi 
Patrick V. Lindsay 
Counsel for Appellant 
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